A. INTRODUCTION
The last two centuries have produced radical change in the legal regulation of marriage in Scotland, 1 and, much more recently, developments in relation to civil partnership 2 and legal rights and obligations for unmarried cohabitants 3 have once again focused attention on the relationship of husband and wife. The process of statutory reform, begun in the nineteenth century, has been carried on and extended by the Scottish Law Commission and now the Scottish Executive to the extent that the law relating to marriage is almost entirely contained within legislation. Much of this change, and the need for continuing reform, have been presented in terms of a process of modernisation: of making the law fi t with the needs of contemporary families. In tracing the pattern of statutory reform we can discern a shift from the "traditional" marriage of Scots law to a "modern" marriage relationship. Contemporary family legislation principally regulates the process of formation and then retreats until the point when marriage comes to an end, through death or divorce. Statutory reform has removed prescriptive rules as to the legal roles of husband and wife with the effect that they are left free to negotiate their own relationship. Even where the relationship becomes untenable and the parties wish to dissolve their legal commitment, the focus is principally on compliance with a requirement of non-cohabitation rather than on detailed scrutiny of intimate failing. 4 One of the consequences of the gradual codifi cation of common law rules of marriage into clear statutory provisions has been a reduction in the opportunity for judicial scrutiny of marriage and comment on the nature of the relationship. In a decision of the Outer House of the Court of Session, Thomson v The Royal Bank of Scotland, 5 a case concerning a standard security granted by a husband and wife over the matrimonial home, Lord Clarke described the couple as having had a "thoroughly modern type of marriage". While the facts of the case, and the legal decision, are reasonably familiar in that they fi t within a stream of similar actions concerning the use of the matrimonial home as security for borrowing and the duties of lenders and advisers to those granting cautionary obligations, 6 Lord Clarke's comment on the nature of the marriage represents a noteworthy departure for the Scottish courts which in recent times have rarely been permitted to look within the personal relationship. This comment, within the current wider context of social, political and legal discussion of marriage and other domestic relationships, merits fuller refl ection. It might be argued that a modern marriage is no more than a legal status which has been established in accordance with the current rules for the solemnisation of marriage in Scots law. All that is required, assuming legal capacity, is compliance with a series of clearly stated and relatively rarely challenged provisions for notification, celebration and registration of marriage. 7 Within the context of Thomson, however, it is clear that Lord Clarke's description relates not to how the marriage was formed but to how the couple lived. The word "marriage" may be used to describe the ceremony or process by which a man and woman exchange consent and are declared husband and wife but it may also be used to describe their subsequent cohabitation as husband and wife. It is clear that the statutory regulation of marriage has been transformed by a process of modernisation but less clear that this has this been refl ected in our understanding of the factual cohabitation of husband and wife. It is within this process of living together as husband and wife, cohabiting at bed and board, that the question is asked -what is a modern marriage?
B. THE PROCESS OF REFORM
The modernisation of marriage is perhaps most clearly discerned within statutory reform. Legal equality of the spouses has replaced the supremacy of the husband, and legal regulation has gradually been reduced to the extent that it now focuses on the formation and dissolution of marriage with little apparent concern for the conduct of the relationship itself. 8 Since the early nineteenth century there has been extensive statutory reform in Scotland of the laws relating to marriage. This can be seen in the reform and removal of many of the legal consequences of marriage: the abolition of the wife's domicile of dependence; 9 the removal of the husband's right to select the matrimonial home; 10 and the abolition of the action of adherence. 11 Modernisation of the relationship of husband and wife is, however, most evident and most radical in the rules which relate to matrimonial property.
(1) From community to separate property
At common law, the marriage relationship was signifi ed by the jus mariti and the right of administration, and during marriage both the person and the property of the wife were subsumed within her husband. As expressed by Lord Justice Clerk Braxfi eld in 1791, 12 "in law a wife has no person". On marriage, the property of husband and wife was consolidated automatically into a single fund. The fund was to some extent owned, 13 and entirely administered, by the husband.
By virtue of the jus mariti, the husband was given ownership of the moveable property of his wife, which right extended to all of her moveable assets, regardless of how they had been acquired. It applied to all moveable property which the wife might own at the point of entry into marriage and to all moveable property which she might subsequently acquire, including any money which she personally earned. The husband's right to such property was complete. He was free to use and abuse it as he wished and it could be attached by his creditors. 15 The only other restriction on the husband's disposal of his, or his wife's, property was that on marriage he became liable for all of his wife's antenuptial debts in so far as they related to her moveable property. 16 The question of post-nuptial debts did not arise as a wife could not become a debtor: "a married woman can grant no personal obligation: such obligation is null and void, because in law a wife has no person." 17 The right of administration governed all of the wife's property although its significance lay principally in relation to heritable property. 18 While Scots law stopped short of granting full ownership of heritage to the husband, it vested in him all practical powers of control and management: "[t]he right of administration may be defi ned to be … not a right of property, but a right of managing property, whereby the husband's consent must be obtained to every act of administration." 19 Although the nineteenth century witnessed a great enthusiasm for law reform, "in the law of personal and domestic relations … [the reformers] saturated with Roman ideas of patria potestas, lagged further behind public feeling and opinion". 20 Increased participation of women in employment, claims for female suffrage and the changing relevance of different forms of property fi nally resulted in a slow and piecemeal process of statutory reform. By the late nineteenth century, demands for change on a general, statutory basis, rather than as a consequence of individual marriage contracts, were answered by a series of Acts which, following the lead of English law, removed the legal disabilities previously placed upon married women.
The Conjugal Rights (Scotland) Amendment Act 1861 allowed a wife who had been deserted by her husband to petition the Court of Session for a protection order in respect of property which would fall under the jus mariti and which had been acquired by her own industry or by inheritance. 21 The effect of such an order was to protect the property from both the husband and his creditors. Where a decree of judicial separation had been obtained, both the jus mariti and right of administration were excluded in respect of any property acquired by the wife after the separation and which would otherwise have fallen to the a modern marriage? The jus mariti and right of administration of the husband shall be excluded from the wages and earnings of any married woman … in any employment, occupation, or trade in which she is engaged, or in any business which she carries on under her own name … Section 3 went on to provide that the husband's rights would similarly be excluded from "any money or property acquired by her … through the exercise of any literary, artistic or scientifi c skill". Perhaps to redress the balance, section 4 limited the husband's liability for his wife's ante-nuptial debts to the value of any property received from or through her "at, or before, or subsequent to, the marriage". By means of the Married Women's Policies of Assurance (Scotland) Act 1880, a married woman was entitled to take a policy of assurance on her own or her husband's life and state that it was for her own separate use. Any such policy would vest directly in her and all benefi ts would be paid to her, thus providing for some further extension of a married woman's separate estate.
Much greater reform was occasioned by the Married Women's Property (Scotland) Act 1881 which in certain circumstances excluded both the jus mariti and the right of administration. With regard to marriages contracted after the 1881 Act, the jus mariti was excluded from all of the wife's moveable property, whenever acquired, although the right of administration remained, subject to a number of restrictions. In respect of income derived from the wife's moveable estate, she was permitted to give her own receipt for such property but could not further administer it without her husband's consent. 24 Both the jus mariti and the right of administration were, however, expressly excluded from the rents and produce of any heritable property situated in Scotland. 25 The result was that all of the wife's moveable property was placed in the position of her paraphernalia and peculium: it formed part of her separate estate and remained under her ownership but continued to be subject to the husband's right of administration. This change was subject to the two specifi c restrictions on the right of administration. With regard to marriages contracted prior to the date of the Act, section 3 provided that the husband's jus mariti and right of administration would not be excluded to any extent by the Act if he had executed an irrevocable deed prior to the passing of the Act which made reasonable provision for the wife in the event of her surviving him. In the event that such a deed had not been executed, the jus mariti and right of administration were excluded in respect of any property acquired after the date of passing of the Act. The Act would therefore apply to property acquired subsequent to the Act on the same terms as it applied to the property of women who married after the Act was passed. Secondly, section 4 provided that it was open to spouses who married before the Act to declare in a mutually executed deed that all of the wife's estate would be regulated by the Act. In other words it was open to spouses who married before the Act to agree to be governed by it.
(2) Separate and equal
This process of statutory reform was completed in 1920 by the Married Women's Property (Scotland) Act which abolished the right of administration. 26 Married women were now free to deal independently with their property and retained all rights and responsibilities in relation to it. From this legislation, a number of insights may be gained into the changing nature or perceptions of marriage. As Clive has said, "the statutory changes which have been effected in the legal consequences of marriage … amount to nothing less than the legal emancipation of the married woman". 27 This legal equality of husband and wife fi ts well with the growth of feminism, the increasing participation of women in employment, and the general development in law and society of the principle of equal treatment. The possible injustices of granting legal equality to individuals who lack economic equality are well known and subsequent modifi cations of the matrimonial property regime have given some recognition to this. In particular, the principles of the Family Law (Scotland) Act 1985, in section 9, allow for deferred sharing on divorce of a common fund of matrimonial property with particular regard to the situation where husband and wife have not participated equally in employment. 28 Signifi cantly, however, this recognition of possible inequality (or difference) is delayed until the dissolution of the relationship. As a consequence of the reform of matrimonial property, not only were husband and wife to be treated as equal, they were most importantly to be legally separate. Of the old system, Fraser, writing in 1876, said: Nature inculcates the utmost possible identity of interests and community of will between married persons; the husband being lord and master or, as it is expressed in Scripture, being "the head of the wife"; and this natural subordination upon the part of the wife has led to the positive law, that in all civil matters having reference to their united means, the husband should represent both.
Fraser thus gave expression to a widely held view of the position of husband and wife under common law: "a communion of goods betwixt the married persons"; 30 "a communion of … mutual civil interests … styled in our law the communion of goods". 31 There has been debate as to the nature of the regulation of matrimonial property, centring to a large extent on the lack of common rights which were provided to the fund but, despite doubts as to whether or not the Scottish system was a true communio bonorum, there was a tendency for it to be discussed in terms of community. 32 When reform was considered, the existing system was categorised as a community system and the shift brought about by the reforms was perceived as a shift from community to separate property. In reforming the common law, all aspects of community in relation to property were rejected, resulting in "the replacement of a primitive system of community of goods … by a separate property system". 33 Modern marriage in Scots law is therefore tied to a system of separate property.
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These reforms, which created the basis for modern marriage, have been modifi ed and perfected in the ensuing decades but the fundamental principles have remained and are now set out in section 24(1) of the Family Law (Scotland) Act 1985 which states that:
Subject to the provisions of any enactment (including this Act), marriage shall not of itself affect -(a) the respective rights of the parties to the marriage in relation to their property; (b) the legal capacity of the parties to the marriage.
In the process of statutory reform of matrimonial property there is a major change in the presentation -if not always in the practical nature -of the marriage relationship. It has shifted from a status involving the combination of two into one to a relationship of two legally separate and equal individuals. In the deconstruction of the old framework and the omission, or deliberate decision, to put no new The focus here is on the change from community to separate property during the existence of the relationship of husband and wife and not on the system of "deferred community" which may be described as applying on divorce: Family Law (Scotland) Act 1985 s 9. structure in its place, the reforms have also contributed to the creation of marriage as a private and unregulated space. While the recognition of individual personality and gender equality is welcome, it should nonetheless be noted that, with the Married Women's Property legislation, a clear and regulated notion of the marriage relationship disappeared from statutory family law in Scotland. In the absence of the jus mariti and right of administration, no new regime for the regulation of matrimonial property was imposed. Instead the property of husband and wife came to be treated separately according to the normal rules of property law. From a system of matrimonial property, based very fi rmly on unequal and gendered treatment, Scots law moved to a system which did not distinguish between husbands and wives and which, increasingly, did not distinguish between spouses and strangers. The abolition of community property was the fi rst and most radical change in the legal model of marriage. In its reform of marriage, Scots law may be seen to have moved away from a clear, imposed view of marriage: a model of male supremacy and strict regulation. In its place the legislation provided for equality and liberty for individual spouses. By the second half of the twentieth century, the legislative pattern had been set for a marriage relationship where regulation and restriction were largely confi ned to the points of formation and dissolution. The modern law tells us how to create and terminate a marriage but it tells us little of what happens, or is expected to happen, in between. Modern marriage, according to Scots family legislation, is a relationship largely open to personal interpretation. The provisions for divorce suggest in retrospect some expectations of how the couple might have behaved towards each other 35 although the overriding ground of irretrievable breakdown 36 fi ts well with the notion that it is for the individual parties to decide on the nature and function of their relationship. The statutory framework for fi nancial provision on divorce similarly encompasses, within the section 9 principles, 37 a range of relationship models. It may be argued that this is as it should be in the legal regulation of modern marriage. If marriage is to be retained as a legal concept, it should be a simple matter of status with a minimum of intervention in the personal behaviour of the couple.
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Throughout this process of statutory reform, however, the legal concept of living together as husband and wife has survived. Occasionally, some consideration of the marriage relationship has taken place within the context of property disputes concerning husband and wife. Applications for declarator of marriage arising from a modern marriage? Vol 10 2006 cohabitation with habit and repute 39 required and may still require the court to scrutinise the nature of marital cohabitation. From these decisions, what picture emerges of the relationship of marriage: of cohabitation as husband and wife? Does Scots law encompass a clear image of the factual relationship of marriage, is it consistent with the framework which emerged from statutory reform, and can it be described as "modern marriage"?
C. DOMESTIC STRANGERS
In relation to their property, it is well established that husband and wife are treated as strangers. When issues of marriage and property have arisen, they have frequently been situated within the confi nes of the matrimonial home. The vulnerability of the non-entitled spouse 40 and the compelling problem of domestic violence and, more recently, the dilemma of the wife who has guaranteed her husband's debts by granting a security over the matrimonial home, have given the courts an opportunity to comment on the nature of the marriage relationship. Their generally consistent approach, however, has been to apply the rules of separate property and to ignore the matrimonial relationship. In so doing, they might be described as upholding the modern nature of marriage, but in the facts and circumstances there can be signs of uncertainty.
In Maclure v Maclure 41 Lord President Dunedin stated that "the husband's right to ask for [his wife's removal from the matrimonial home] depends, not upon his right as a husband, but upon his ordinary right of property in the house". This case brought together the husband as property owner with the husband as spouse, and the court favoured the protection of his patrimonial right over enforcement of his conjugal duty. The argument was rejected that, by granting warrant to eject the wife from the matrimonial home, the court would be interfering with the matrimonial obligation of adherence -a conclusion made easier in this particular case by reference to the destructive nature of the wife's alleged intemperate habits. More generally, however, the Lord President indicated his reluctance to mix marriage and property, stating that "it is safer to rest the matter upon the mere right of property and not to mix it up with that which … it has nothing to do, namely, the question of the inter-conjugal relations which are enforced by consistorial process". 42 In dealing with questions of the property of husband or wife, in Vol 10 2006 the edinburgh law review the absence of clear and specifi c rules such as those of the common law, the court took the view that the matrimonial relationship should simply be ignored. In this case, the court was content to proceed on the basis of the husband's patrimonial rights, reassured by his commitment to provide fi nancial support to his wife in the form of aliment. Not only was the court reluctant to mix property and personal relations, it further signalled its unwillingness to pry too closely into the obligations of the relationship itself: "[t]he Court has never gone in for what I may call the nice measuring or weighing of the precise amount of the conjugal duty which the husband is bound to give to his wife or a wife to her husband." . 45 The property question should be treated in fact "in exactly the same way as when it arises between strangers". 46 In their separation of property and marriage, the courts are applying the statutory rules of separate property, and beyond that, the guiding principle that the legal status of marriage has no effect on property. Such treatment may be argued to uphold modern marriage within Scots law: the modern marriage of separate and genderneutral equality. What is not so clear is the way in which cohabitation as husband and wife might affect property. It is against a background of property that Lord Clarke made his comments about "a modern marriage" in Thomson. 47 In a series of cases, beginning in Scotland with Smith v Bank of Scotland, 48 legal and banking practice has been scrutinised in relation to the obligations of a creditor in the situation where one spouse (in practice the wife) challenges the validity of a security granted over the matrimonial home in respect of borrowing by the other spouse (or jointly). While most of these cases involve little judicial comment on the private relationship of the couple, focusing instead on the interaction of the spouses with the public and commercial world of business and borrowing, the facts allow us to speculate on the way in which the spouses have lived their married lives and, in this speculation, there may be some doubt as to just how "modern" their relationships have been.
The contemporary statutory ideal of the separate and equal spouses is signifi cantly challenged by these insights into domestic interaction. As a social comment, and to the extent that there is evidence of a gendered division of labour, it seems surprising that their behaviour is described as modern. The husband is acting as the breadwinner while his wife is responsible for the domestic sphere: a model which the increased participation of women in the workplace and the emphasis on gender equality in employment might suggest is more traditional than modern. Is it the fact that they are described as forming a partnership which makes their relationship modern? A partnership with notions of joint enterprise and equal rights to profi t and management (albeit in separate spheres) is a more modern way of viewing combined marital interests when seen in contrast to the unequal and enforced sharing of the previous system of community property. The analogy of the business partnership allows for the accommodation of separate individuals with a common purpose and encompasses well the idea of different skills being combined for shared benefi t, but marriage as a partnership lacks clear legal rules. It might be argued that partnership is simply a modern term for a relationship which in its fundamentals is little changed. In respect of the commercial background to the husband's borrowing, it was clear that his wife placed her trust in her husband and that he took the view that he was acting not just for the benefi t of his business but also, indirectly, for the benefi t of his wife. In his dealings "he relied on [his wife] to trust his judgement". 51 In this case, as in others which have arisen from similar circumstances, the mutual trust inherent in the relationship of husband and wife is emphasised. Trust is essential in the context of a loving relationship and indeed there seems a considerable judicial reluctance to pry too closely into possible abuse of trust lest that should harm the mutual support of spouses. The relationship in Thomson is perceived as a partnership of equals and the trust which exists within it is welcomed as a positive sign of a healthy relationship but arguably only within its domestic setting. In Lord Clarke's Vol 10 2006 the edinburgh law review opinion, there was no question of the wife being dominated by her husband: she was "a solid woman", "a woman of intelligence, with a mind of her own". 52 While there was no suggestion of exploitation within the private sphere of marriage, it is clear that the husband took the lead in dealing with the outside world of business. In such a situation, "the wife has a lively interest in doing what she can to support the business … her affection and self-interest run hand in hand".
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What emerges from Thomson, and from the facts of similar cases, is that the modern marriage -the day-to-day pattern of life -may not be so different from the relationships of previous centuries. The statutory framework for the regulation of marriage and property has seen a radical process of change but, in applying the modern rules, the enduring dilemma of how to accommodate separate individuals within the personal commitment of marriage is highlighted. As to how the spouses should operate, Lord Clarke said in Thomson that "a wife … must be expected, to some extent, to be looking after her own interests by, at least, asking the questions that she thinks appropriate". 54 The conclusion which emerges is that it is consistent with a modern marriage for the property and business interests of husband and wife to be combined and for the decisions about such matters to be taken principally by the husband. Altruism, support and commitment continue to be encouraged as good foundations for a strong and happy marriage but, simultaneously, in terms of business and property, and as insurance against the personal or commercial failings of their partner, the spouses must take care to protect their selfi sh interests. What distinguishes Mrs Thomson from her predecessors is not that the form of her marriage is more modern but that she is expected, while fulfi lling the traditional role of a supportive wife, to show the commercial sense of a modern woman.
D. LIVING TOGETHER AT BED AND BOARD
In adjudicating on matters of property involving spouses, the court's focus is on individual rights and any insights given as to the personal matrimonial relationship are incidental. The possibility, however, that irregular marriage may be formed by cohabitation with habit and repute has required the courts to look directly at the relationship and consider the extent to which a couple has lived together as husband and wife -at bed and board -and even with the abolition of the doctrine by the Family Law (Scotland) Act 2006, 55 cases may still arise for some time. At the outset it may be argued that irregular marriage is in itself anachronistic -the antithesis of a modern marriage. Even with the eventual demise of this legal concept, however, the factual test of living together as husband and wife seems set to continue. Unmarried cohabitants may seek to regulate occupancy of a shared home by fi rst establishing that they are living together "as if they were husband and wife"; 56 and the Family Law (Scotland) Act 2006 extends limited legal rights to unmarried couples who can similarly persuade the court that they have lived together as husband and wife. 57 In these situations the court must look not at the legal status or consequences of marriage, but at the factual evidence of commitment and marriage-like existence. Those who have formed a regular marriage have by consequence acquired the status of husband and wife while those who seek to share the legal protections granted to spouses must show "by fact and intention" 58 that they have lived as spouses should.
In order to be married by this form of irregular marriage, it is essential that the parties have cohabited "as husband and wife": that they have behaved towards each other (and to the outside world) as if they were married. This notion of acting as husband and wife is interesting within the context of a statutory framework which sets few prescriptive rules for the marriage relationship. In judicial analysis of that relationship is there evidence of a process of modernisation, as we have seen in legislation, or are there established truths of marriage which remain unchanged? In many of the cases there are comments which suggest a shared and enduring understanding of marriage and of how a married couple should live. In Campbell v Campbell it was stated that: 59 [C]ohabitation as husband and wife is a manifestation by daily conduct of the parties having consented to contract that relation inter se. It is a holding forth to the world, by the manner of daily life, by the conduct and demeanour of the parties, that the man and woman who live together have agreed to take each other in marriage, and to stand in the mutual relation of husband and wife.
In decisions since then, witnesses appear to remain confi dent as to their ability to recognise this conduct. The son in Nicol v Bell 60 agreed that his parents "lived together like normally married people", an impression shared by a friend of the couple who thought "they were just like an ordinary married couple". 61 In Walker parties had not held themselves out to be husband and wife: "nor did they behave to each other as such". What is required to satisfy this shared understanding of marriage or marital cohabitation? In the daily cohabitation of husband and wife, what is legally expected? It seems clear that the parties must actually live together as opposed simply to having a sexual relationship. Many of the older cases sought to distinguish between mere sex and the situation of sexual relations within the context of a shared and socially acceptable domestic life. 63 In line with social change, more recent cases have placed less emphasis on the couple's sexual relationship although it was noted in MacGregor v MacGregor 64 that the couple cohabited "fi rstly, committing adultery". In Vosilius v Vosilius, 65 by means of introduction to the evidence, it was stated by the pursuer that they "started to cohabit, sleeping together and enjoying sexual relations". The existence of a sexual relationship appears to be almost assumed as the basis for cohabitation as husband and wife, and many cases involve evidence to the effect that the parties shared a bed, or at least a bedroom. It is not, however, clear whether this would be an essential requirement of cohabitation as husband and wife. While the continued possibility of adultery as a means of establishing irretrievable breakdown, and the acceptance that refusal of sexual intercourse might constitute unreasonable conduct in the context of divorce, imply that there should be faithful sex within marriage, there is no positive obligation placed on a married couple. In establishing the necessary cohabitation for irregular marriage, the presence of a ring is often an important indicator of commitment. 66 In Walker v Roberts 67 the couple exchanged rings, and in Shaw v Henderson 68 Lord Stott thought it significant that the man gave the woman a wedding ring which she wore throughout the period of cohabitation. In Low v Gorman, 69 the woman was given an engagement ring and a brooch but both at a time when the man was not yet free from his previous marriage. Much emphasis in Ackerman v Blackburn 70 was placed by the pursuer on the purchase of a ring and the fact that the ring had been placed on her fi nger during a special champagne dinner. There was, however, disagreement as to whether what was described as an eternity ring -a gold band set with diamonds -signifi ed engagement or marriage. Ultimately the court concluded that it was nothing more than an engagement ring. Although Scots law requires no exchange of rings, and modern social customs and changing fashion no longer dictate the wearing of a particular type of ring, such judicial comment continues to suggest a confi dent ability to distinguish a sign of commitment, signifying marital intent, from some lesser pledge. In Scots law, marriage has no effect on the name by which either party to a marriage is known although it has been common practice for a married woman to adopt her husband's surname. 71 More recently, social change has resulted in an increasing number of women retaining their own surname for all purposes or at least in relation to their professional life. Within the context of irregular marriage, the adoption by the woman of her partner's name is in many cases a strong sign of the couple holding themselves out as being married. In Nicol v Bell, 72 it was thought signifi cant that invitations to their son's wedding were sent out in the names of Mr and Mrs Bell, and in more recent decisions the way in which correspondence has been addressed continues to form a substantial part of the evidence. There is some indication that the courts consider this as a sign of personal acceptance of marital status. In Gow v Lord Advocate, 73 where declarator of marriage was refused, it was thought that, while not conclusive, the fact that the woman had retained her previous signature throughout the period of cohabitation may have been "a pointer to her state of mind". In Walker v Roberts, 74 where again declarator was refused, it was noted that the woman did not adopt the man's name. "This was not the case of a woman keeping her name for professional purposes", as was emphasised by the fact that during her previous, regular, marriage she had changed her name to that of her husband. In identifying this as one of a number of factors pointing towards cohabitation rather than marriage, there was no apparent recognition of the fact that a woman who had already changed her name once might, for various reasons unrelated to personal commitment, have decided to continue with the name by which she was by that time known. Greater understanding of the modern practicalities of family names was shown in the case of Vosilius. 75 The pursuer was, as the result of a previous marriage, known as Mrs man's acceptance of the name Cunningham "pointed at least as strongly" to the couple being regarded as husband and wife as the woman's adoption of Vosilius would have done. In many cases of irregular marriage, issues of rings, names and social behaviour are understandably more relevant to the question of repute than to the nature of the cohabitation itself. There is also some indication that these external signs might be regarded as evidence of matrimonial intent. In seeking to distinguish between mere cohabitation and cohabitation as husband and wife, however, a recurrent theme is the extent to which the commitment of the couple can be discerned in their joint property. In Low v Gorman, 76 there was evidence of commitment in the form of choosing a site where the intended matrimonial home would be built but at this time the man lacked capacity to consent to marriage as he was not yet divorced from his previous wife. In MacGregor v MacGregor, 77 the woman gave evidence to the effect that their "respective incomes were regarded as joint family income" but ultimately this was rejected on the basis that there was no joint bank account. Similarly, in Dallas v Dallas, 78 the lack of clear evidence of a joint bank account tended towards the suggestion of a lack of matrimonial commitment. This absence was compounded by the fact that, although ownership of the home in which the couple lived had been acquired during the relationship, title had been taken in the man's name alone: "[H]ad there been more than mere cohabitation a joint title might have been taken." 79 In Walker v Roberts, 80 the apparent absence of repute proved fatal to the pursuer's attempt to secure declarator of marriage, but the Lord Ordinary also identifi ed a number of factors relating to the way in which the parties had lived which pointed away from the conclusion that they lived as husband and wife and which "were in combination consistent with cohabitation rather than a married state". First, it was noted that during the relationship the parties maintained separate bank accounts. Secondly, various properties, both business and residential, which were obtained by both parties during the period of cohabitation, were acquired in separate names. The facts that both worked in a pub owned in the name of the pursuer and that the development of a property bought by the defender "was to some extent a joint venture" were not suffi cient to "suggest a marital relationship".
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These considerations run counter to the statutory concept of marriage which is based on separate property and the independent legal personality of husband an image of married life which is not entirely consistent with that which results from statutory reform. The modern marriage found in statute is fi rmly tied to separate property, and while many couples, regardless of marital status, may make use of joint banking facilities and may choose to combine their resources in a variety of ways, it seems strangely inconsistent with statute to consider the maintenance of separate bank accounts as a contra-indication to marriage. Similarly, in relation to the way in which a couple acquire property, it is diffi cult to fi t the underlying statutory principle that marriage shall not in itself affect the property rights of either party with the importance placed by the courts on joint title as external evidence of appropriate personal commitment. As in earlier discussion of property disputes involving husband and wife, judicial comment on the nature of the marriage relationship does not always correspond to the modern model of marriage as set out in statute.
In irregular marriage, judicial comment frequently indicates the impact of social change but it remains a prerequisite of irregular marriage that the courts can recognise cohabitation as husband and wife. In so doing they are signalling their ability to distinguish between marital cohabitation and other forms of relationship. One effect of modernisation in social behaviour, which has brought an equalising of the legal position of men and women, a diminution in the outward signs of status and increasing acceptance of a diversity of relationships and family forms, has been to make it ever more diffi cult for any such distinction to be drawn. In the older case of Nicol v Bell, 84 the precise nature of a changing relationship was an issue of central importance. Here there was uncertainty as to whether the relationship was one of employment, concubinage or marriage and Lord Patrick explained that "where the cohabitation commences as concubinage, some subsequent event must be found which differs totally from the facts of the pre-existing cohabitation and indicates that the character of the relationship [has] changed". 85 With the growth of unmarried cohabitation and, more importantly, its social acceptance, it appears increasingly diffi cult to draw such a clear distinction between living together as husband and wife and simply living together. Despite acknowledgement of the diversity of relationships "in modern social conditions", 86 the assumption persists that the courts are capable of recognising cohabitation which has the quality of 87 for example, that "the couple were merely a modern cohabiting couple rather than husband and wife".
E. MODERN RELATIONSHIPS?
Statutory reform of the legal consequences of marriage, and in particular reform of matrimonial property, have contributed to the dismantling of prescriptive legal roles for husband and wife. In their place is freedom and equality for spouses to design their own pattern of living together. Such freedom and equality fi ts well with social change but, just as it may be argued that there is increasing uncertainty as to the basis of personal commitment within relationships, 88 so there is evidence of a similar struggle within judicial analysis. Much focus in recent discussion of family law and its reform has been on the diversity of relationships in society and the future role of marriage in relation to these other family forms. While the introduction of civil partnership and of some property rights for unmarried cohabitants might be construed as challenging the supremacy of marriage, it seems clear that marriage remains the legal model for these other relationships. Civil partnership is marriage by another name, and heterosexual cohabitants are to access legal rights by establishing that they have lived together as husband and wife. 89 Thus at a time of further modernisation through legal reform, it seems appropriate to question the suitability of the underlying model. Entry into and exit from marriage have been made legally clear and relatively simple but much less attention has been placed on the intervening relationship of husband and wife. Freedom to negotiate one's own matrimonial way of life may be the hallmark of modern legal marriage, but an absence of engagement with notions of commitment and mutual dependence within and during intimate relationships suggests that Scots law may not yet have developed an acceptably modern accommodation of person and property. Where the courts have looked at personal relations, there persists a belief that the relationship of marriage is something distinct from other intimate connections. The factors which point to the existence of this special relationship, however, often fail to fi t with the modern ideal of the separate and independent spouses. In terms of property, there is clear and conclusive evidence of modernisation. A grossly unequal system of community has been eradicated and replaced with a system of strictly equal separation. It is a system, however, which does not always match the way in which husbands and wives arrange their affairs throughout their cohabitation. A framework has emerged within which husbands and wives are encouraged to be independent and commercially aware during marriage and yet may be compensated on divorce if they fail. 90 At times the modern framework of separation of assets struggles to accommodate the age-old problem of combining love and money, while the modern way of life of many couples fails to satisfy legal norms of commitment. To continue to cling to the familiar legal concept of living together as husband and wife may offer stability at a time of rapid diversifi cation in relationships, but there is little shared understanding of what it means and there is much to suggest that it is not a model fi t for modern lives.
